
e .

1

.3-Tn:lcfc, cfiT i:fi I4I c>l-ll
.:,

Office of the Commissioner
~ ,ll Q fl ti, 3-rfrc>r 3-l $ J-t c. I isl I, 31I21#4lzI.:,

Central GST, Appeals Ahmedabad Commissionerate
Rg) 3rac, Tara mrifi, 31raral$], 31zarar-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax:. 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cqstappealahmedabad.qov.in

By Regd. Post
DIN No.: 20230164SW000000M4E

d
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ft am?gr int3j Rri# I
(a) Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-095/2022-23 and 23.01.2023

(lT)
arRa fan mrzr / sf7 sf@errgr, rg (sf)a).

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

~~# ITTfcli /
('cf) Date of issue

23.01.2023

(s-)
Arising out of Order-In-Original No. 04/ST/Refund/DC/2021-22 dt. 24.02.2022 passed by

the Assistant Commissioner, CGST, Division-Kaloi, Gandhinagar Commissionerate

$ha4afmrsit Tar / M/s Sintex Industries Ltd., Nr. Seven Garnala, Kalal,
('cf) . Name and Address of the

Appellant
Taluka-Kalol, District- Gandhinagar, Gujarat
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#,& rfaza{r-ar a sriar gra #at ?tag<as?gr 4fa zrnffrfraa +@ TT
rf@erantRtaft rzrar grrrr sr@ear{aa aar2,rfa smgr hes zt «mart'
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wraqrqrteur aar:
Revision application to Government of India:

(1) a#fasrar gr«a sf@R7 , 1994 Rt ur saf aar mgia pain arr Rt
3q-tr h 7r rv{m # siafa adeur zaac z7fl Raa, maat, fa+it«a, zusaPr,
atfr#if, sRaa tr rat, iaf, {fl«t: 110001 Rt Rr sift fez:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finan.ce, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) af Rt gfasa?fl z(Rat at[ftssrtr qrr rat ? <TT fcl;m
rrtt au?sent sgu tf, zf#ft ozrr qi suer? az f4ft #tar
<TT fcl;m-szrtr gta fr1fahtrg{gt

In ca:se of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
rocessing of the goods in a warehouse or in storage whether in a factory or in a
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(e) maharzfhftuz #r# faffaaTznr faffot 3q@tr green#T
ara g«aRaz#muma arz f@fla zrqr ii faff@a z1

In case of rebate of duty of excise on goods exported to any country or territory
. outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(3) zf? green mr @ratf fa:-;:rrmahatz (tuter) far fctim ifmm~1

(a) sifa saran Rt saraa ga ehgar Ru Rtpt fez rr ft +&zitt smr?gr wt s
ar u4fr gaR@a nga, sft uR atrrun art fa #f@Rear (i 2) 1998

m 109r fa Ru ·Ta @t

In case of goods exported outside India export to Nepal or Bhutan, without

· payment of duty.

· Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) tr ssrea green (rt) Ra1al, 2001 aRu 9%iafa faff?e ya int <g-8 a&t
,fait ii, 3fa 2gr a4 arr fa featRtm faga-s?grusfsgr ft it-at
4fattr sf zm fat star aR? s@# arr arar mr er gff k siait m 35-~ #
f.tmfur ,fti1,~ '1t, <l'[<f '1t,m,i- i\aJR-6= .fa" sifu sft~~I 0

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa an2ar# arrszt iara ca «areasq awka 2tats? 200/- ftrwar ft
strsit sazi iarza q4 ate k snr gtt 1000/- cl?t" t!TTtr~ cl?t-~1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

fr gr«a, #rt 3qraa gr«eau#ata z4Ra naf@arkqf sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#tu3q1a gr«ca zrf2fr, 1944 stu35-4/35-zh siaift:
under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

0

(2) '1-ffiRIRtct aRha aagr star Rt sf, aft km far at#, tr
3«qraa rs u4at sf 7ratf@aw (Ree) ft uf@aar 2Rlr ff@mar, rzatar2nd TT,

agtl sraa, saar, f@ta4FI, zratat-380004l

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ntlfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

panied against (one which at least should be accompanied by a fee of
000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
d is upto 5 Lac, 5 Lac to 50 Lac and above 50 -Lac respectively in the form of
ed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the berich of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z4fastarm& qr st?iirarr@tr 2tr@tag sitarfu tr mar @war3fa
in far war Rev sr as ? zt gr sft f far u€l #tfaa fr zrnferfa s#tr
~.cJ?t- uazfl zt ah&trat#tua fur star ti

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rl\ll\li.1l\ tea sf@f7tr 1970 rt tstf@a Rt srggft -1 h siaf« fafRau@«rs
searrqr?gr zrnfefa fsfu If@ea1ta sr?gr it q@aRt ua if@u 6.50 kt mar rlj I l\ li.1 l\

gen Reasewar gtrarfeu
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st ii@la iit fiata arkfit Rt st ft cr zafafr star z stmm
0 green, atz zgraa gr«ea riara cf7 Jl a +znrznf@UT ( I l!Tfcl Pci)~' 1982 it~ i,

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar ga, arr agraa gr«ea qiara zfRr +ntznf@aw (Ree) ve 7fa zftahrr
it cficlol\fli41 (Demand) T;cf ~ (Penalty) cfiT 10% smrmer safari? zraif, @raa4w
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hRtr 3Ta gram zit hara a siafa, gR@a~tr afar Rt ir (Duty Demanded) I'

(1) ~(Section) llD~~fr)-mfta"ufu;
(2) fur aaha4zhfez fr af@;
(3) dz#fee fair afr 6 hag« 2af?

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tals::en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r st?gr ft rfa qf@aw ah arrwzi geer evrar !{rl1 <:rr ~ Fclc!1Ra -~ m "4-JTif ~ ~
gr«a k 10% girarau sit sgt #aa av fa c! 1 R@a gtaaus#10% {warRt srmfr?

In view of above, an appeal against this order shall lie before the Tribunal on
ment of 10% of the duty demanded where duty or duty and penalty are in dispute,
enalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/995/2022

3101 3IT?I / ORDER-IN-APPEAL

This order arises out of an appeal filed by Mis. Sintex Industries Limited,

Near Seven Gamala, Kaloi, Tai-Kaloi, Dist. Gandhinagar (hereinafter referred to

as 'appellant') against Order in Original No. 04/ST/Refund/DC/2021-22 dated

24.02.2022 (hereinafter referred to as 'the impugned order') passed by the

Deputy Commissioner, CGST Division - Kalol, Commissionerate: Gandhinagar

(hereinafter referred to as 'the adjudicating authority').

2. The facts of the case, in brief, are that the appellant is a manufacturer of

Plastic Utility products having manufacturing facilities across India. The

appellant were also having Service Tax Registration No. SD/KLL/ISD/01/2005

dated 28.11.2005 as Input Service Distributor (hereinafter referred to also as

ISD). The appellant had filed a refund claim for an amount ofRs. 4,04,11,541/

on the basis of OIO No. AHM-EXCUS-003-COM-023-20-21 dated 24.08.2020

passed by the Commissioner of Central GST and Central Excise, Gandhinagar

Commissionerate. Their application for refund was rejected vide OIO No.04/S

Tax/Refund/DC/2020-21 dated 29.01.2021 passed by the Deputy Commissioner,

CGST Division-Kaloi, Commissionerate-Gandhinagar. Being aggrieved, the

appellant filed an appeal before the Commissioner (Appeals), CGST,

Ahmedabad, who decided the issue vide OIA No.AHM-EXCUS-003-APP

50/2021-22 dated 29.10.2021 in favour of the appellant.

0

2.1 The appellant has thereafter tendered an application dated 29.11.2021 O
seeking Refund amounting to Rs. 4,04,11,541/- alongwith Interest @ 12% per

annum. A Show Cause Notice F.No.GEXCOIYIIRFD/CE/121/2020-CGST-DIV

KLL-COMMRTE-GANDHINAGAR dated 24.01.2022 (in short 'SCN') was

issued, proposing rejection of Interest @ 12% on the Refund amount. The SCN

was decided vide the impugned order wherein the refund for an amount of Rs.

4,04,11,541/- was sanctioned under Section 1 lB of the Central Excise Act, 1944

(CEA,1944) alongwith Interest amounting to Rs.2,44,01,927/- under Section

1 lBB ofthe CEA,1944 (@6% per annum).

2.2 Being aggrieved with the impugned order, the appellant have preferred

the present appeal on following grounds :
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} The amount refunded to thiefwas paid as a deposit and not as tax.

Therefore, interest should have been granted to them @ 12 % on the

refund amount and not @ 6% as granted by the adjudicating authority.

► A person should only be taxed in accordance with law and hence where

excess amounts 'of tax are collected from an assessee or any amounts are
. .

wrongfully withheld from an assessee without the authority of law the

revenue must compensate the assessee.

They relied on the following decisions in support oftheir claim :

o Decision of the Hon'ble High Court of Gujarat in the case of Jyoti

Limited, Baroda Vs. UOI and another [1979 (6) TMI 33 (GUJ)].

e Decision of the Hon'ble Supreme Court of India in the case of CCE,

Hyderabad Vs ITC Ltd. [2004-TIOL-112-SC-CX-LB]

e Hon'ble CESTAT, Chandigarh in the case ·of Marshall Foundry

Works Pvt.Ltd. and Others Vs Commissioner of CE & ST, Faridabad

[2002 (3) TMI 801]

o Hon'ble CESTAT, Chandigarh in the case of Gutam Industries Vs

Commissioner of C.E. & S.T., Faridabad [ 2002-VIL-38-CESTAT

CHD-CE]

o Hon'ble CESTAT, New Delhi in the case of Batra Henlay Cables Vs

Commissioner ofGST & Cen.Ex., New Delhi [2022 (1) TMI 201]

e> Hon'ble CESTAT, New Delhi in the case of Hitesh Industries and

Others Vs Commissioner, CGST, Delhi [2020 (12) TMI 502]

o Hon'ble CESTAT, Allahabad in the case of Parle Agro Pvt.Ltd Vs

Commissioner, CGST, Noida [ 2021 (5) TMI 870]

Hon'ble CESTAT, Allahabad in the case of Dwarkesh Sugar

Industries Ltd. Vs Commissioner, CGST, Greater Noida [2022 (1)

TMI 314]

. ► The adjudicating authority has failed to follow the guidelines provided by

various citations ofhigher judicial authorities submitted by the appellants
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and this amounts to breach of judicial discipline. In support they relied on

the following decisions :

o Decision ofHon'ble Supreme Court of India in the case ofUOI Vs

Kalakshmi Finance Corporation Ltd. [1991 (55) BLT 433 (S.C.)]

o Decision of the Hon'ble Gujarat High Court in the case ofTopland

Engines Pvt.Ltd Vs UOI [2008 (9) STR 33 l(Guj)]

o Decision of Gujarat High Court in the case of Lubi Industries LLP

Vs UOI [2016 (337) BLT 179 (Guj.)]

o Decision of the Hon'ble Tribunal, Ahmedabad in the case of Lubi

Electricals Ltd Vs Commisisoner of ServiceTax, Ahmedabad [2010

(17) STR 217]

o Decision of CESTAT Ahmedabad in the case of MAAN

Phannaceuticals Ltd. Vs Commissioner of C.Ex., Ahmedabad-III [

2009 (248 BLT 504]

3. The appellant was granted opportunity for personal hearing on

09.01.2023. Shri Chintan Vasa, Chartered Accountant, appeared for personal
hearing as authorised representative of the appellant. He re-iterated 'the

submissions made in Appeal Memorandum. He also submitted two case laws
viz. MIs Parle Agro Pvt.Ltd and Mis Omega Elevators during hearing and
requested for consideration.

4. I have carefully gone through the facts of the case available on record,

grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellant during personal hearing. The issue to be decided in the case is,

whether the impugned order passed by the adjudicating authority, sanctioning

interest on refund @ 6% per annum, in the facts and circumstances of the case is

legal and proper or otherwise.

5 I find that the issue is related to refund of an amount deposited by the

appellant during the course-of an investigation by the department. Further, since

the said amount was not paid against any specific demand of duty raised by the

rtment, the same cannot be considered as a duty or tax but as a deposit. The

wmtmaned order was issued in pursuance of Order-In-Appeal No. AHM

Page 6 of 9
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EXCUS-003-APP-50/2021-22 dated29.10.2021 wherein it was ordered :- r·

7. ... Accordingly, Ifind that the appellantare entitled to refund ofthe
amounts deposited by them along with interest in terms ofSection 11BB ofthe
Central Excise Act, 1944.

In compliance of the above OIA, the adjudicating ·authority had granted refund

to the appellant alongwith interest @ 6% from the date of payment/deposit of

the amount.

. .

6. Section 11 BB of the Central Excise Act, 1944 deals with interest on

delayed refunds which is reproduced below for ease of reference:

"Section 11BB. Interest on delayed refunds. --
If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date ofreceipt ofapplication
under sub-section (1) ofthat section, there shall be paid to that applicant interest at
such rate, not below five per cent and not exceeding thirty per cent per annum
as is for the time being fixed by the Central Government, by Notification in the
Official Gazette, on such duty from the date immediately after the expiry ofthree
months from the date ofreceipt ofsuch application till the date ofrefund ofsuch
duty:
Provided that where any duty ordered to be refunded under sub-section (2) of
section JJB in respect ofan applicationunder sub-section (1) ofthat section made
before the date on which the Finance-Bill, 1995 receives the assent ofthe President,
is not refunded within three months from such date, there shall be paid to the
applicant interest under this section from the date immediately after three months
from such date, till the date ofrefund ofsuch duty."

Explanation provided under said section stipulates that;
"Explanation. - Where any order ofrefund is made by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or any court against an order of the
Assistant Commissioner of Central Excise or Deputy Commissioner of Central
Excise, under sub-section (2) ofsection 11B, the order passed by the Commissioner
(Appeals}, Appellate Tribunal, National Tax Tribunal or, as the case may be, by the
court shall be deemed to be an order passed under the said sub-section (2) for the
purposes ofthis section."

From the legal provisions above, it is observed that Section 11 BB of the Central

Excise Act, 1944 do not specify any rate of interest in case .of delayed refund.

7. I find that the issue of interest and its interpretation has already been

settled by the Hon'ble Apex court in case of Ranbaxy Laboratories Ltd v/s

Union of India [2012 (027)ELT 193 SC] wherein it is held that:

(9) " It is manifest from the afore-extracted provisions that Section 11

BB ofthe Act comes in to play only after an order for refund has been made

under Section JJBB ofthe Act. Section JJBB ofthe Act lays down that in case
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8
F No. GAPPL/COM/STP/995/2022

any dutypaid isfound refundable and ifthe duty is not refunded within a period

ofthree months from the date ofreceipt ofan application to be submitted under

sub-section (1) ofSection JJBB of the Act, then the applicant shall be paid

interest at such rate , as may be fixed by the Central Government, on expirv ofa

period of three months from the date of receipt of an application. The

explanation appearing below the proviso to Section 11BB introduced a deeming

fiction that where the order for refund of duty is not made by the Assistant

Commissioner ofCentral Excise or the Deputy Commissioner ofCentral Excise

but by the court shall be deemed to be an order made under sub-section (2) of

Section JJBB ofthe Act. It is clear that the explanation has nothing to do with

the postponement ofthe datefrom which interest becomes payable under Section

11BB ofthe Act.

Menifestly, interest under Section 11BB ofthe Act becomes payable, ifon

expiry ofa period three months from the date ofreceipt ofthe application for

refund, the amount claimed is still not refimded. Thus, the only interpretation of

Section 11BB that can be arrived at is that interest under the said section

becomes payable on the expiry of a period of three months from the date of

receipt of the application under sub-section (1) ofSection JJB ofthe Act and

that the said explanation does not have any bearing or connection with the date

from which interest under Section 11BB ofthe Act 'becomes payable."

It is observed that the Hon'ble Apex court has made it clear that the rate of

interest should be in terms of the fixation by the Central Government.

0

8. It is also observed that the adjudicating authority while deciding the

issue of rate of interest on the delayed refund, have relied on CBEC Notification

No.67/2003-CE (N.T) dated 12.09.2003 and sanctioned the interest@ 6% per O ·
annum from the date of deposit. I find that the above decision of the

adjudicating authority is in affirmation of the order of the Hon'ble Apex court

cited above. Further, the claim of the appellant. in terms of judgements of

various judicial- authorities do not fetch merit as, the Hon'ble High Court of

Gujarat in case of Kamakshi Tradex1m (India) Pvt. Ltd. Vs Union of India

reported in 2017 (351) ELT 102 (Guj) has categorically stated that department

can't take stand contrary to the decision given by the Apex court. Further, the

adjudicating authority is bound by the Notification issued by the government.

Hence, I do not find any reason to interfere with the decision of the adjudicating

authority 1n respect of the rate of interest on delayed refund granted/sanctioned
at

ppellant and hence the same is liable to be upheld. /
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9. In light of the above discus~wn,s, l upheld the impugned order passed by

the adjudicating authority and the appeal filed by the appellant for increase in

rate of interest on delayed refund from @ 6%per annum to@ 12% per annum

is, therefore, rejected.
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I ~----•~~IJ,2---"- U J. }
( Akhilesh Kun/r)

Commissioner (Appeals)
Date: 23" January, 2023

(Somna haudhary)
Superinte J.dent (Appeals),
CGST, Ahmedabad.

10. 34tail#al{3rfaal@4z113q)math4fnznra?t
The appeal filed by the appellant stands disposed fin above terms.

0
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By Regd. Post A. D
Mis. Sintex Industries Limited,
Near Seven Garnala, Kalol,
Tal- Kalol, Dist. Gandhinagar

Copy to:

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Commissionerate:

Gandhinagar.

The Deputy /Asstt. Commissioner, Central GST, Division-Kalal,

Commissionerate: Gandhinagar.

4. The Deputy/Asstt. Commissioner (Systems), CGST, Appeals,

Ahmedabad.

~uardfile

6. PA File
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